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Judge G ERKE delivered the opinion of the Court.

A mlitary judge sitting as a general court-marti al
convicted appellant, contrary to his pleas, of rape, forcible
sodony, and indecent acts, in violation of Articles 120, 125, and
134, Uniform Code of MIlitary Justice, 10 USC 88 920, 925, and
934, respectively. The victimof the offenses was appellant’s
five-year-old daughter, J.H The adjudged and approved sentence
provi des for a di shonorabl e di scharge, confinenent for 22 years,
total forfeitures, and reduction to the | owest enlisted grade.
The Court of Crimnal Appeals affirmed the findings and sentence.
54 M) 809 (2002).

Before this Court, appellant has raised three issues arising
fromthe adm ssion, over defense objection, of the testinony of
two Navy nedical officers, Lieutenant (LT) Stephen Novek and
Captain (CAPT) Barbara Craig, relating statenents made by J. H.
and her three-year-old sister, R HE For the reasons set out

below, we affirm

'The granted issues are:

. WHETHER THE LOWER COURT ERRED VWHEN | T AFFI RMED THE

M LI TARY JUDCGE' S DECI SION TO ALLOW LT NOVEK AND CAPT CRAI G
TO PRESENT, OVER DEFENSE OBJECTI ON, THE | NADM SSI BLE HEARSAY
STATEMENTS OF J.H AND R H TO THE COURT- MARTI AL.

1. WHETHER THE HEARSAY TESTI MONY BY LT NOVEK AND CAPT
CRAI G | S | NADM SSI BLE BECAUSE THE PRI MARY PURPOSE OF THEI R
| NTERVI EW6 WAS TO COLLECT | NCRI M NATI NG EVI DENCE AGAI NST
APPELLANT.

I11. WHETHER APPELLANT WAS DENIED H S Rl GHATS TO
CONFRONTATI ON AND DUE PROCESS BY THE ADM SSI ON OF HEARSAY
STATEMENTS UNDER AN EXTENSI VELY BROADENED FORM OF THE

VEDI CAL TREATMENT HEARSAY EXCEPTI ON, WHICH IS NOT A FI RMLY
ROOTED HEARSAY EXCEPTI ON.
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The Evi dence

| n Decenber 1995, appellant reported for duty at the U S.
Naval Support Activity in Naples, Italy. H's estranged w fe and
two daughters remained in Arizona until April 1996, when the two
daughters were escorted to Italy by Ms. Kathy Robie, who stayed
inltaly as their live-in nanny.

On August 11, 1997, Ms. Robie had a conversation with J.H.
that caused her to believe appellant had sexual |y abused her.

Ms. Robie contacted the Fam |y Services Center and told Ms. Lyn
Fl ahardy about her conversation with J.H M. Flahardy contacted
LT Novek, a staff pediatrician who had previously treated J.H as
a patient. M. Flahardy told LT Novek that J.H “had discl osed
al | eged sexual abuse” and asked himto see her. Wen M.

Fl ahardy said that the nost recent sexual abuse was “last night,”
LT Novek responded that it was a “nedi cal energency” and arranged
to see J.H later in the day “for a nedical evaluation for

al l eged child sexual abuse.” M. Flahardy and two agents from
the Naval Crimnal Investigative Service (NCIS) escorted M.
Robie, J.H, and RH to the US. Naval Hospital, Naples, where
J.H was exam ned by LT Novek.

Ms. Flahardy, NCI'S Special Agent (SA) Kevin Hutson, and
Hospital man Third C ass Laura Rodri guez- Cal deron were present
during LT Novek’s neeting with J.H  SA Hutson testified that LT
Novek told him“he would be conducting a physical exam nation of
the girl, . . . and desired to interview her.”

LT Novek began by talking to J.H about the inportance of
telling the truth, in order “[t]o help her to understand that it

was i nportant that she explain things clearly and tell us the
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truth about what had gone on.” LT Novek testified that J.H knew
who he was because he had previously treated her.

Not wi t hst andi ng their previous contact, LT Novek told J.H that
he was a doctor and that he “was going to try to help her to
figure out what had happened and to help her if she needed help.”
LT Novek testified that he knew J. H wunderstood he was trying to
make her better, because “she was noddi ng and she recogni zed

[himM fromprior visits.”

LT Novek then took a medical history, which he defined as “a
series of questions that the physician asks of the patient to try
to understand what is wong with the patient and how to help the
patient and how to treat the patient.” During the nedical
history, J.H told LT Novek that appellant had been touchi ng her
“private parts” and that it “hurt a lot.” She also told LT Novek
t hat appellant “used his hand to put nedicine on in front and
that he used his private part to touch her from behind and she
poi nted to her anus.”

Toward the end of LT Novek’s nmedical history interview,
after J.H had disclosed appellant’s abuse, he invited the other
persons present to ask questions. SA Hutson asked J.H if
appellant “said this was a secret.” She responded, “He said not
to tell anybody, because he would go to jail.” SA Hutson al so
had J.H identify the partially used tube of Wstcort cream
prescribed to R H but used on J.H by appellant. LT Novek
testified that he asked all other questions.

After conpleting the medical history, LT Novek perforned a
conpl ete physical exam nation of J.H that included a detailed

genital and anal exam nation. He identified vaginal injuries
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that were consistent with digital or penile penetration. He
characterized his findings as “highly suspicious of abuse but
non-confirmatory.” In his witten “progress note,” LT Novek
prescri bed a plan that provided for treatnment by a clinical
psychol ogi st.

I n August 1997, appellant’s trial defense counsel asked CAPT
Bar bara Crai g, an experienced pediatrician at the National Naval
Medi cal Center in Bethesda, Maryland, to evaluate J.H and R H.
who were then six years old and four years old, respectively.
CAPT Craig contacted the girls’ grandparents and arranged a
medi cal eval uati on on Septenber 4, 1997.

When CAPT Craig contacted the grandparents, she told the
grandf at her that “he needed to prepare the children for coming in
by telling themthey were comng to see a physician, a
pedi atrician, that [she] was a doctor, that [she] hel p[s] kids,
and that it’s always inportant to tell the truth to the doctor
when children conme in for a checkup.” Wen CAPT Craig first net
J.H and R H at the hospital, she explained that she was a
“kids’ doctor,” that she “help[s] kids,” that she woul d be asking
a |lot of questions, and that she wanted themto answer “as best
they could.” She was wearing a white coat and had a stethoscope
around her neck. J.H addressed CAPT Craig as “doctor.”

Trial defense counsel had asked CAPT Craig to inquire about
the possibility that J.H had been abused by the son of her
not her’ s boyfriend while she was living in Arizona with her
nother. CAPT Craig testified that J.H said the boy had done
sonmet hing bad or wong to her and that she did not want to talk

about it. Wen CAPT Craig began to ask questions about what
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happened in Italy, J.H began shouting “no, no,” and asked her to
stop asking questions about it. J.H told CAPT Craig that
“sonet hi ng bad had happened with her dad,” that “it happened in
the bedroomin Italy, that it happened at nighttinme, that it
happened in the bed that she slept in with her father and her
sister, [RH].” J.H said that “her father told her not to tel

about what was happeni ng between her father and herself in Italy

because he would go to jail.” At this point, J.H was “heaving,
crying, yelling the answers.” She was saying, “l just wanted it
to stop, no, no.” She was “yelling the answers . . . , with her

head in the corner and kind of rocking back and forth.” CAPT
Craig termnated the interview wi thout conpleting the nedical
hi story, because of J.H ’'s enotional state.

CAPT Craig was able to conduct a physical exam nation of
J.H on Septenber 4. She found vaginal injuries consistent with
penile or digital penetration. CAPT Craig also exanined R H on
Septenber 4. She expl ai ned that she exam ned R H “because
frequently children that are in the sanme hone and in the sane
surroundi ngs or conditions of the child who has been physically
or sexual ly abused m ght suffer a physical or enotional trauna
ei ther by having the abuse occur to themor they can be equally
traumati zed by wi tnessing the abuse happen to soneone el se.”

R H was four years and ten nonths old at the tine of the
exam nation. CAPT Craig explained to R H that she was a
pedi atrician, “and that’s a doctor who takes care of tunmy aches
and rashes or whatever.” R H interrupted her and blurted out,
“I’”ve had nedicine for a rash before.” CAPT Craig expl ained the

i mportance of telling the truth, and R H told CAPT Craig that
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she understood. CAPT Craig testified that, in her opinion, RH
knew she was a doctor and understood the need to tell her the
truth.

During the nedical history, RH told CAPT Craig that while
sl eeping in the sane bed with appellant and J.H , she saw and
heard appel | ant doi ng “yucky” and “bad” things to J.H  She saw
appel l ant “opening [J.H 's] privates with his hands,” forcing
J.H to “eat” something in the mddle of the night in bed, and
kneeling over J.H as she lay in bed. R H said that she heard
J.H cry and ask appellant why he “does this” to her and not to
R H.

CAPT Craig talked with J.H again on Septenber 30, this tine
at J.H s request. J.H renenbered CAPT Craig and greeted her by
saying, “Hello, Dr. Craig.” J.H indicated that she understood
this second interview was to enable CAPT Craig to hel p her.
During this interview, J.H described acts of rape and said that
it happened “a zillion tinmes.” She said that appellant kissed
her on the nouth. She described being forced to performfellatio
on appellant, and she described appellant’s digital penetration
of her anus.

CAPT Crai g recommended counseling for both J.H and R H.

For J.H , she “strongly” recomrended counseling consisting of
“l onger-termtherapy.”
Over defense objection, the mlitary judge admtted the

testimony of LT Novek and CAPT Craig under MI. R Evid. 803(4),
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Manual for Courts-Martial, United States (2000 ed.).EI The
defense objected to LT Novek’s testinony as inadm ssi bl e hearsay,
on the ground that there was an inadequate showi ng that J.H.
“under st ood what benefit she was gonna gain fromtalking to this
roonful of people.” The defense also objected that LT Novek’s
testinmony and witten report were inconpl ete because the report
did not include the questions preceding J.H’'s statenents and
“sone portions of what happened in that interview [were] not
recorded in this history.” Wth respect to LT Novek’ s testinony,
the mlitary judge stated:

| specifically state for the record that the court has
heard anpl e evidence that [J.H ] was aware of the
circunstances for which she was at the doctor’s office.
She recogni zed the doctor fromprior visits for nedica
treatment. The doctor and his staff advised her that
she was there for possible nedical treatnment and to
determ ne what was wong with her so they coul d get
treatnment, and what had happened so she coul d be
treated. No evidence to the contrary that she didn't
understand that. In fact, the doctor indicated that in
hi s opinion, she did, and his opinion is obviously
based on previous exposure to her al so.

Wth respect to RH’'s statenents to CAPT Craig, the
mlitary judge stated:

| find that [R H ] understood that she was talking to a
doctor that hel ped children. She understood the need
totell the truth and based on Dr. Craig’ s testinony

t hat she understood that it was in her best interest to
be truthful and that those truthful answers were
necessary for any type of treatnent, whether it was
physi cal or counseling. Even though [R H ] probably
didn’t know what the word counseling neant, but Dr.
Craig said talk to for -- to nake you better or words
to that effect. Therefore, | find that even though it
is hearsay, it comes within MR E. 803(4), as nedica
exception to the hearsay rule.

2All Manual provisions cited are identical to those in effect at
the tine of appellant’s court-martial.
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Finally, with respect to J.H s statenents to CAPT Crai g,
the mlitary judge stated:
| find based on Dr. Craig' s testinony that the
statements made by [J.H ] to Dr. Craig on the 30'" of
Sept enber 1997 were for the purpose of pronoting her
wel | - bei ng and receiving nedical treatnment or
di agnosis, that [J.H ] knew she was talking to a
nmedi cal professional. |In fact, she greeted her as Dr.
Crai g, and she understood the need for truthful
answers, that they were necessary for her treatnent[.]
The prosecution’s case-in-chief included the testinony of LT
Novek and CAPT Craig relating the statements of J.H and R H.
and physical evidence of J.H’'s vaginal injuries. 1t also
i ncl uded appellant’s statenment to SA Hutson, in which he admtted
touching J.H s vagi nal area and asserted that he was role
playing in an effort to determ ne what had happened between J. H.
and her nother’s boyfriend s son. Finally, the prosecution case
i ncl uded deoxyri bonucleic acid (DNA) evidence identifying 11
senmen stains on J.H’'s nightgown as having cone from appell ant.

Nei t her appel |l ant nor his daughters testified.

Di scussi on

Appel I ant contends that there is no evidence J.H understood
she was being treated for sexual abuse or that she would receive
any nedi cal benefit for any ailnments when LT Novek and CAPT Craig
guestioned her. He argues that the purpose of the interviews was
to collect incrimnating evidence and to snuggle in hearsay
testimony using medical professionals acting in conplicity with
| aw enforcenent officials. He asserts that admtting his
daughters’ statenents under the nedical exception violated his

right to confront the witnesses. Finally, he asserts that he was
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deni ed due process when the Governnent, in bad faith, failed to
preserve potentially material evidence by failing to videotape or
audi ot ape the interviews of J.H and RH

The Governnent argues that the mlitary judge’ s decision to
admt the statenents of J.H and R H was not an abuse of
di scretion and that his findings of fact were not clearly
erroneous. The Government asserts that the purpose of the
interviews was to elicit information for nedical diagnosis or
treatment, not prosecution. The Governnent asserts that
appel | ant wai ved any issue about the availability of J.H and
R H by not raising it at trial. It argues that even if the
avai lability issue was not waived, the right of confrontation was
satisfied because the nedical exception is a firmy rooted
exception to the hearsay rule. Finally, the Governnment argues
that there has been no showi ng of bad faith on the part of LT
Novek and CAPT Craig, and that there is no requirenent that
nmedi cal professionals use videotapes or audi otapes during nedical
exam nati ons.

St andard of Revi ew

A mlitary judge' s decision to admt evidence is reviewed

f or abuse of discretion. United States v. Sullivan, 42 Ml 360,

363 (1995). W reviewa mlitary judge' s factfinding under the
clearly erroneous standard of review, and conclusions of |aw we
review de novo. 1ld. W wll reverse if the findings of fact are
clearly erroneous or if the mlitary judge' s decision is

i nfluenced by an erroneous view of the l[aw. 1d.

10
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Confrontati on

The “medi cal exception” is a firmy rooted exception to the
hearsay rule, and, as such, it satisfies the constitutional right

of confrontation. Wite v. Illinois, 502 U S. 346, 356-57

(1992). Thus, there is no need to establish that the decl arant
i s unavail abl e as a wi tness.

Adm ssi bility under Medical Exception

Under MI. R Evid. 803(4), “[s]tatenents nade for purposes
of nedical diagnosis or treatnment and described nedical history”
are not excluded by the hearsay rule, even if the declarant is
avai |l abl e. The proponent of evidence offered under the nedical
exception nust establish that (1) the statenents were nmade for
t he purposes of nedical diagnhosis or treatnent, and (2) that the
decl arant nade the statenment “with sonme expectation of receiving
nmedi cal benefit for the medical diagnosis or treatnment that is

bei ng sought.” United States v. Edens, 31 M} 267, 269 (CMA 1990)

(internal citation omtted). “The key factor in deciding if the
second prong is net is ‘the state of mnd or notive of the
patient in giving the information . . . and the expectation or
perception of the patient that if he or she gives truthful
information, it will help himor her to be healed.” United

States v. Kelley, 45 MJ 275, 279 (1996) (internal citation

omtted). The determ nation whether the patient has the
requisite state of mnd is a prelimnary question of fact under
MI. R Evid. 104(a), and, as such, it will be overturned on
appeal “only if clearly erroneous.” [|d. at 280.

A child-victinms expectation of receiving nmedical treatnent

need not be established by the child-victinis testinony. It may

11
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be established by the testinony of the treating nedical

prof essionals. See United States v. Quigley, 40 Ml 64, 66 (CVA

1994); Edens, supra at 268. Although a nedical doctor’s

determ nation that the child understood the need to be truthful
can be an inportant conmponent of the mlitary judge’ s inquiry,
the record nust support the mlitary judge' s determ nation that
the child had the requisite understandi ng and expectation of a
nmedi cal benefit to satisfy the subjective prong, even if the
mlitary judge relies on the doctor’s testinony to establish the

factual predicate for this determnation. See United States v.

WIlianson, 26 MJ 115, 118 (CMVA 1988), quoted in Edens, supra at
269 (“Although there may be sone rel axi ng of the quantum of proof
in those situations where a child is being treated, the facts and
ci rcunst ances nust support a finding that both prongs of the test
were nmet.”).

We hold that the mlitary judge did not abuse his discretion
by permtting LT Novek to testify about J.H’'s responses to his
guestions during his nedical history interview J.H was taken
to LT Novek’s office at the Naval Hospital shortly after making
an enotional disclosure to her nanny. J.H had been treated
previously by LT Novek and knew that he was a doctor. She
i ndi cated that she understood the need for truthful answers so
that LT Novek coul d determ ne what had happened, in order to
treat her.

Al t hough appel |l ant asserts that LT Novek was acting in
conplicity with | aw enforcenent personnel and not for nedical
reasons, the record shows the contrary. LT Novek told Ms.

Fl ahardy he needed to see J.H imediately because it was a

12
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medi cal energency. Wen J.H arrived at his office, LT Novek
told SA Hutson that he wanted to interview J.H  The inpetus for
the interview was LT Novek’s concern about a nedical energency,
not a request from SA Hutson for investigative assistance.
J.H s responses to the two questions asked by SA Hutson
were not adm ssible under the nedical exception. See United

States v. Arnstrong, 36 M} 311, 313 (CMA 1993) (responses to

trial counsel’s questions not adm ssible under MI. R Evid.

803(4)). In United States v. Siroky, 44 Ml 394, 400 (1996), this

Court recogni zed the responsibility of a mlitary judge to
scrutini ze each segnent of a statenent offered under MI. R
Evid. 803(4) to ensure that it satisfies both prongs of the test
for the nedical exception. W are satisfied, however, that the
adm ssion of LT Novek’s testinony relating J.H s responses to SA
Hut son’s two questions was harm ess beyond a reasonabl e doubt in
Iight of the other evidence of appellant’s guilt.

We also hold that the mlitary judge did not abuse his
di scretion by admtting CAPT Craig’s testinmony. CAPT Craig
exam ned the children, at defense counsel’s request, to determ ne
if they had been physically and enotionally traumati zed. The
record reflects that J.H knew CAPT Craig was a nedi cal doctor,
that J.H asked to see CAPT Craig on Septenber 30, that J.H
addressed CAPT Craig as “Doctor Craig,” and that J.H knew CAPT
Crai g needed truthful answers to help her.

Simlarly, R H indicated that she knew CAPT Craig was a
doctor. R H denonstrated that she knew doctors help children
spont aneousl y announci ng that a doctor had treated her skin rash.

R H told CAPT Craig that she understood the need for truthful

13
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answers so that CAPT Craig could “nake [her] better or words to
that effect.” CAPT Craig’ s professional assessnment was that R H
knew she was a doctor who hel ped children and that R H
understood the need to tell the truth

Based on this record, we hold that the mlitary judge’ s
prelimnary findings of fact were not clearly erroneous, and that
he made his ruling based on a correct understanding of the |aw.
Accordingly, we hold that, with the exception of LT Novek’s
testinmony relating J.H 's responses to SA Hutson’s two questi ons,
the mlitary judge did not abuse his discretion by permtting LT
Novek and CAPT Craig to testify about the victinms’ statenments to
themduring their interviews. W further hold that the adm ssion
of the portion of LT Novek’s testinony relating J.H ' s responses
to SA Hutson’s two questions was harmnl ess beyond a reasonabl e
doubt in Iight of the other evidence of appellant’s guilt.

Failure to Preserve Evidence

Appel l ant’ s assertion that he was deni ed due process by the
failure to audi otape or videotape the interviews of J.H and
RH is without nerit for several reasons. First, there is no
rule requiring that nedical interviews be taped. Second, there
is noindication in the record that material evidence was | ost.
To the contrary, the record reflects that the evidence was
carefully preserved by the neticul ous interview notes and
di agnostic reports prepared by the nedical professionals
involved. Third, there is nothing in the record suggesting bad

faith. See Arizona v. Youngbl ood, 488 U S. 51, 58 (1988) (“We

therefore hold that unless a crim nal defendant can show bad

faith on the part of the police, failure to preserve potentially

14
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useful evidence does not constitute a denial of due process of
law. ") .
Deci si on
The decision of the United States Navy-Marine Corps Court of

Crim nal Appeals is affirned.

15
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EFFRON, Judge (concurring in part and in the result):

| agree with the majority opinion’s conclusion that J.H's
statenents to Drs. Novek and Craig were properly admtted under
MI. R Evid. 803(4). There are sufficient indicia of J.H's
subjective intent in the record to show that she understood the
pur pose for speaking with each doctor and, in return, expected
to receive a nedical benefit as a result of those
communi cations. See __ M at (12-14). However, the record is
| ess than clear as to the notivation of her younger sister,

R H, in speaking to Dr. Craig. The record does not denonstrate
that R H (1) perceived a |link or otherw se understood that her
statenents to Dr. Craig were for the purpose of nedica

di agnosis or treatnent; (2) believed she needed to be hel ped,
even in a general sense; or (3) expected to medically benefit

fromresponding truthfully when speaking with Dr. Craig.

We have held that “[t]he key factor in deciding if the
second prong is net is ‘the state of mnd or notive of the
patient in giving the information . . . and the expectation or
perception of the patient that if he or she gives truthful
information, it will help himor her to be healed.” United

States v. Kelley, 45 MJ 275, 279 (1996) (citation omtted).

This standard applies equally to adults and children. As this
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Court made clear in United States v. WIlianmson, 26 M} 115 (CVA

1988), “Although there may be sone rel axing of the quantum of
proof in those situations where a child is being treated, the
facts and circunstances nmust support a finding that both prongs

of the test were net.” |d. at 118, quoted in United States v.

Edens, 31 M 267, 269 (CMVA 1990).

In this case, the majority opinion relies entirely on
R H.’'s spontaneous statenent, “I’ve had nedicine for a rash
before,” _ M at (6), and the mlitary judge’s finding, based
on Dr. Craig' s testinony, that “[e]ven though [R H ] probably
didn't know what the word [‘]counseling[’] neant, . . . Dr.
Craig said talk to for — to nake you better or words to that
effect,” to satisfy the test’s subjective prong. R H’s
spont aneous statenment nerely establishes that she may have
associ ated doctors with treating physical ailnents. It does not
denonstrate that R H acted on the belief that disclosing
i nformati on about appellant’s abuse of her sister would enable

Dr. Craig “to make [her] better.” Cf. Oesen v. Cass, 164 F.3d

1096, 1098 (8'" Cir. 1999) (reversing where physician nmerely
expl ai ned “what was goi ng to happen” during the physi cal

exam nation and no evi dence was presented to show the child-

vi cti munderstood revealing her abuser’s identity was inportant

to diagnosis and treatnent).
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| agree with the nmgjority that the fact R H rmay not have
known what the word “counseling” nmeant does not, in and of
itself, render her statements inadm ssible under the nedical
exception. However, the burden renained on the prosecution to
present evidence establishing that R H understood she was there
to receive counseling services or, at mninmum help in a genera
sense, although she may not have known “counseling” was the term

to describe the treatnent. United States v. Avila, 27 Ml 62, 66

(CVA 1988) (“[Unless it appears that the child knows at | east
that the person is rendering care and needs the information in
order to help, the rationale for the [nedical] exception

di sappears entirely.”); Kelley, 45 M} at 277, 280 (affirmng
where counsel or introduced hinself as a “tal king doctor” and
“the record support[ed] the mlitary judge's prelimnary
findings of fact that [the six-year-old victin] understood that
M. MIls was trying to help her deal w th unpl easant thoughts
and feelings, and that she needed to tell himwhat she was

thinking and feeling.”). The prosecution failed to present such

B

evidence in this case.

“ W have uphel d admission of a six-year-old' s statenents to a psychol ogi st
upon finding that the second prong was “narrow y” satisfied where the nother
testified that she “‘encourag[ed]’ her ‘daughter to speak openly with M.

M Il er [the psychol ogist] because she was there to help her’; and ‘I’ve

al ways asked [ny daughter] to tell the truth.”” United States v. Dean, 31 M
196, 200-01 (CMA 1990). There is no evidence in the record to show that

R H.'s grandparents, who had custody of her at the time of her interviewwth
Dr. Craig, explained to R H the purpose of her visit with Dr. Craig or the

i nportance of being truthful or that she needed to be truthful so that Dr.
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Al though R H’'s statenments were erroneously admtted, |
believe the error was harm ess in light of the Governnent’s
overwhel m ng evidence of appellant’s guilt. The DNA evi dence of
appel l ant’ s senen stains on his daughter’s paj anas and
under garnments, the physical evidence of abuse observed by Drs.
Novek and Craig, appellant’s adm ssion to touching his
daughter’s vaginal area, and J.H's statenents admtted through
Drs. Novek and Craig establish appellant’s guilt beyond a

reasonabl e doubt.

Craig could properly treat her. See also United States v. Siroky, 44 M 394,
400 (1996) (“[We recognize that a small child may not be able to articul ate
that he or she expects sonme benefit fromtreatment. Thus, it is often
important for [the child s] caretakers to explain to [the child] the

i nportance of the treatnent in terns that are understandable to the child.”).
As the majority opinion notes, Dr. Craig testified that she asked the
grandparents to “prepare” the children for a “checkup” and to tell themto be
truthful. However, no evidence was presented to show that the grandparents
did in fact prepare R H as requested.
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SULLI VAN, Seni or Judge (concurring in part and in the
result):

| have continued fear about adm ssion of the testinony of
very young children under the nedical exception to the hearsay

rule under MI.R Evid 803(4). In United States v. Kelley, 45 M

275, 282 (1996), | stated in a separate opinion:

Mor eover, let me express my grow ng
uneasi ness with the continuous expansion
of and reliance upon the nedical
exception to the hearsay rule.

MI.R Evid. 803(4). Here, a 6-year-old
child s statenents to a fam |y counsel or
are taken as proof of a crinme under Fed.
and M|.R Evid. 803(4). Every day in
America, countless statenents are given
in enmergency roons and nedical offices by
chil dren, young adults, m ddle-aged, and
el derly patients to doctors of nedicine
and their assistants. Are all these
statenents true? Are all these
statenents admi ssible in court as the
sole proof of a crinme? | and ny fellow
j udges shoul d wonder about this and
perhaps tighten application of this rule.
| suspect that nmany statenents given
under the current breadth of the nedical -
exception unbrella, if closely
scrutinized, may not be the conplete
truth. Mdtives should be thoroughly
exam ned at the trial |evel before such
statenents are allowed as evidence in
court.

On this basis, with regard to the statenents of the three-
year-old sister, RH, | adopt the excellent opinion of ny
brot her judge, Judge Effron. Nevertheless, |like ny brother,

cone to the conclusion that the erroneous adm ssion of RH's
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testimony was harm ess in light of the overwhel m ng evidence of

appellant’s guilt.
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